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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN -

Beafore the Securities and Exchange Commission of Pakistan
conszisting of its Chairman and four Commissioners
ln the mattar of

Proceedings in respect of Honorable Lahaore High Court's arder, dated - & ol
September, 2012 in ICA No. 250/2012, titled "Asghar Abbas Garderi Versus SECP &
othars” read with Order dated 187 Octaber, 2012 on C.M. No, 3648 and 3716 and

order dated 11" April, 2012 passed in W.P. No. 1163/2011

Date of Hearing: MNovembar 14, 20132,

1 Mr. Sheharyar Kasuri representing Applicant
hWir. Asghar Abtas Gardazi;

{il]  MAr. Syad Al Zafar representing United Bank
Limited;

{iiy  Mr. Sikandar Sashir Mohmand regreseniing
Bestway Graup;

{w] Mr. Kazim Hasan regrasenting Abu Dhabi Group
through its Chairman;

v} Mr. agesl A Nasir, Company Secretary, Chief
legal Counse!, United Bank Limited.

ORDER

Through this order, the proceedings initiated by the Sacurities and Exchange
Commissinn of Pakistzn (“The Commission™) on the direction of the Honorable
Lahare High Court through arder, dated 11 Sanzambear, 2017 in ICA No. 230/2012,
titled “Asghar Ahbas Gardesi Versus SECP & others” read with ils order dated 18"
October, 2012 on C.M. No. 3548/2012 & C.0. Na. 3716/2017 and its ordar dated

11™ April, 2012 passad in W.P. Mo: 1163/2011, are disposes of.

& Tha Honourable Lahare High Court, Lshore in the said Order, gated 11th
Saptember, 20312, direcizd Lha Commission that 2l matters pending bafora
Comrissioner [CLD} with reference to present controversy shall be placed before

+he Campission, which sha!l take-up the matters, hear the afl concemge parties and
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docide the same in accordance with law through a reasoned arder, The Appeliant
shall be at liberty ta file any additional decuments and taks all legal and pracedural
ohjections that it may wish 1o raiss, before the Commission. Through the said Order,
tha Honouratle Court zlso directed that the Commission shall decide these matters
within a period of twa months from the date of receipt of a certitied copy of this

arder,

2 Briaf facts of the case are that the Group Chief Executive, Bastway (Holdings)
Limitad through his letter, dated Novermber 26, 2010 addressed to the Commissioner
(Enforcement], sought clarification regarding applicability of the Usted Companias
ISubstantial Acoulsition of Voting $hares and Taksovers) Ordinance, 2002 on the
praposed transaction of furthar acquisition of 25.50% shares from Agu Chabi Group
by the Bostway Group ("BE'L It was auplainad therein that prior to he aroposed
sransaction BG held 31.07% of total issued and paid up shars caplte! of United Bank
Limited {"UBL"}. The Ahu Dnahi Groug ["ADE"), held 30.3% of tha share capital of
UBL including Giobal Depository Receipts, BG and ADG collectively held and continue
te hold 61.37% shares of UBL ADG and BG collectively controited and continue to
cantrot UBL persuant 1o the sharahalders agrezment dated 10.5.2001 (as amenden
fram time to limel. The majority sharznolding and the contral of UBL was acouired
by the Consortium comprising of the ADG aad the 3G pursuant ta the privatization of
UBL in 2002, wher 51 % of the pald up cagital of UBL along with s managamenrt
cantral was salé by the Government of Pakistan with the approva’ of the State Bank
of Pakistan. It was intended that BG or anyone or more gntity within the BG would
acquire 25.50% sharas from ADG, As 2 result, BE wou'd holds around 56.57% sharas
in the pald up capial of UBL and ADG's sharahalding in UBL would arcund at 4.80%.
Basides, BG antd ADG would continue too regulate their affairs fnter se as
sharchelders of UBL and matters ralating <o the manzgamant of UBL through the
Shareholders Agreement that has been in plzcs sinta 2001 and is amended from

time to time. it was alse expressed that the parties will ensure compliance with all
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apolicable laws and regulations and will abitain all the required consents and will

make all requisits regalatory disclosures.

4, Diractar [Enforcement) of the Commission, vide letter dated 1* December,
3010, in response, viewead thal as consortium of Bestway Groun and Abu Ohabi
Group held 61.37% shares and contral of UBL, a restruciuring In the sharehoiding
within the said consortium would not attract the provisians of section 6 of the Listed
Companias (Substantial Acquisition and Takcowars) Ordinance, 2002 ["the Takeover

Drdinance” L

5. Mr. Asghar Albas Gardezi [“the Applicant”) wide letter dated 57 fanuary,
2011, addressed 1o Chairman of tha Commission, appresched to intervene in the

mztter of acquisition of 20% shares by BG from ADG to protact the interast of UBL

weithar an arm's langth nor transparent transaction. Deputy Direcior (Enforcement;]
af the Commission, vide letter dated 127 January, 2011, replied the Applicant that
BG and ADG jointly acted as carsertium and held 81.37% shares and. control in UBL.
Thus only restructuring of sharcholding within the eensortivm did not attract the

arovisions of the Taksowver Oroinance,

B The Applicant, by challenging tne ietter of Director [Enforcament] of the
Commission, dated 1% December, 2010, filed a Writ petition No. 1183/2011 in the
Lanare High Court, Lahore, The honorahle Lahere High Court through order deted
April 11, 2012, without going inte further discussion on the strength anc merits of
the submissions made by the Two sides, set oside the impugned letter/order of the
Directar [Enforcement) of the Commission. The Honcurable Court heid that “the
matrar is remanded back ta the Commission for decision by the competent authorily
envisgged wnder the low an the objections roissd by the petiticner Such
determination shall be made after heoring the gffecied porties for reasons to be

recorded in writing in oceordonce with the storutory principls enshrinad in Section
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22{3) of the SECP Act within three months, Pending o fresh order being made by the
SECP the Acguirers shores in (BL respondent no. 4 target company shall not be
tronsacted or transferred by the respondents no. 5, & & 7 Acguirers. Alsa pending
fresh SECE decision stotus guo with respect to the title of shores of management af

the target compony shall be maintained as of todoy.”

¥ In cempliance of the directions of the Honourable Court, the Commissioner
[Company Law Division), the competant authority, initiated the proceedings on tha
subject matters and the following hearing opportunities were granizg o all the

partias in the petition No, W.P 1163/2011:-

1 On July 17, 2012 vide hesring notice, dated June 29, 2014;

[1i) an July 24, 2012 vide hearing notice, deted luly 17, 2012;

(it} On August £, 2012 vide haaring notice, dated luly 3G, 2013;

{ivl  On August 15, 2012 vide hearing notice, dated August 7, 2012;

(w) On August 29, 20172 vide haaring notice, dated August 15, 2011

i) On Segtember 5, 2012 vide hearing notice, dated August 29, 2012

wii] On Nevember 01, 2012 vide hearing notice, dated Getober 25, 20132;

{viii] On Nowvemnber 14, 2012 vide hearing notice, deted Movember 5, 2014
3. The Applicant through his acthorized counsels sought adjournments in
four hearings scneduted before the Camemissioner {CLD), howswver, haarings held on
6 pugust, 2012 and 5™ September, 2012 were duly attended. Counsels of the
Applicant mainly contended that the Commissioner (CLD) had no jurisdiction Lo
hear and conduct the procesdings of the sublect metter. Thair main contention was
that full Commission at that time had the jurisdiction to he2ar and conduct the
proceedings of the subject matter as it had bean remanded back to the Commission

four its clecision.

. Subseguently, the Applicant filad the \CA Mo, 280/2012 hefore the
Hanourable Lahore High Court, Labore and exprassed nis reservations regarding the
matters being heard solzly by the Commissiones {CLO). The Honaurable Court oy

disposing of the matter, directed the Commission that all mattars pending befors
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Commissianer [CLD] with reference 1o presont controversy shall be placed befors
the Commission; which shall zke-up the matters, hear the 2/l concerned parsies and
decide the same in accordance with law tarcugh 2 reasoreg order, Hence, the
proceedings on the subject matiers were initizted by the Commission and notices
wore issued to all partias to appear before the Commission on 1% Movernber, 2012,
Howewver, adjournmant was sought by the Apglicent and legal reoresentative of

Uinitad Bank Limited which was alicwed till 147 November, 2012,

14 The Legal Counsel of the Agnlicant appeared before the Commissicn on
14 Novembar, 2012, As a preliminary point, it was contented that the Applicant
has filed & Civil Fetition for Leave to Appes! {CPLA) before the Honourable Suoreme
Court of Pakistan against the Judgment in |CA 290 of 2012 [ICA Judgmeant). Besides,
he submitiad the following written submission and mainly challenged befare the

Commissian that -

(i) Undar the sanction of the incumbent Commissioner, the unlawful
transaction of sharas inter se Abu Dhabi Group and Bestway was
eonsummated as per terms of the letter No, EMD233/662/05 dated
01-12-2010. The aforesaid letter a5 well as all other issues reiating
thereto were challenged before the honorable Lehore High Cour vids
WP Mo, 116372011, Tharein, upan the consent of the counseals for the
respondents, includirg that of SECP, the letter dated 1.12.2010 was
set aside and the matter was remarded to the SCCP by the honorable
Court. Under the circumstances, propriety demands that since the
origingl ordarf/direction, dated 1.12.2010 has Hean set aside, the
remand proceedings should be dealt with by the Commission.

B

il The compesition of a lewful Commissien as ervisaged undar the
Socurities and Exchangs Cammissior of Pakistan Act, at the tme of
thz raceipt of letter by the Bestway Groug on Movember 26, 2010
needs to be datermined in lignt of tha judgement rendered by the
Supreme Court of Pakistan in CPLA No. 447 and 448 of 2001, in the
said judgemant, the absence of evan onc member of the Commission
has baen held by the August Court ta have rendered the Commission
1o be corgm non judice ard the proceadings conducted by the
Carmmiszion have besn stuek down.
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(wi]

[ii)

The letter dated 26-11-2010 seeks a clarification from the Cammission
viz. the zpplication of the Listac Companies (Substantial Acgquisition of
Voting Snares and Takeovers) Ordinance, 2002 to the then proposed
soquisition of shares of UBL by BG. Unforunataly, neither under the
Act nor under the Takeover Drdinance, the Commission Nas powsars to
rander apinion and or clarifications., Further, tha Commission has no
powers ta issue & clarificetion wheretby extending the scope of section
3 of the Takeover Ordinance znd thereby a transaction from the
purvizw of the said Ordinance.

Indeed, thare is no other exception wiz. compliance of the
reguirements of the Takzover Ordinance except as contained in
section 3 thereof; the same does not include the transaction
contemplated in the letter dated 26-11-2010. In fact, no official of
SECP car permit, gllow or endorse any exclusion of apalicability of the
arovisions of the Takeover Ordinance. Thus any clarification allowing
the proposed transaction by oxianding the scope of section 3 of the
Takeover Ordinance shall be in shear vielation of the law,

The SECP in its own judgement repertad in g case ciiad as 2010 CLD
262 the purpose and intent of the Takaover Ordinance that “The
Crdinance has been promulgoted to develop o transpacent system,
where substantial ocguisition of vating rights or control of listed
companies cold take place so thot in such on nstonce, the investors
fin the company whose shares or control is being aoguired) ore
provided with the cpporzunity to dispose of thelr shareholding, where
they are not confident of the merits, with the coguisifion of valing
Fights or cantral by one or mors individua!s”.

The concept of any consortium, #s par the stance of BG, is alien to tha
provisions of Takeover Ordinance and the 2008 Regulations; the sams
does not have any legal basis inasmuch as BG anc ADG are separate
and distinct entities/individuals holding their respective holdings,
which is even evident as par Privetizztion Agreement of 2002, The
said cannot under any garb of interpretation, treat themselves as
single acquirer and exclude the transaction from the purview of the
Taksover Crdinance. Tae mode 2nd manner of the entira transaction,
with- referance to the lack of any action and ¢r ohjectians by the
Commission smacks af a financial scam 2t the highest leval.

SECP gught to have invoked the proczedings under Chapter IV ano
enfarced penal consanuencas under the Ordinance viz, BG and ARG in
arder to protect the rights of the small sharenolders of UBL and natto
facilitata the viclation.
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(wili) The Respondents ars aourd Lo make public offer uoon acguisition of
addimanal shares.

fix)  The BG has caused loss of s, 1,733 milion to the general public and
loss of Rs. 1,811 million to the Government of Pakistan, tharefore, the
acquisizion is against the public intersst whereas, as per section
22(4)(d] of the SECP Act, 1957, it is incumbant upen the Comimission
while cxercising its powers, to have regard to the interest of public
inyestors and 1o safeguard the interest of genaral public as well as per

section 22{8](f).
\ (2} Though the Applicant has miniscule shareholding, therefore, has no
(:’ locus stondi to zpprosch the Commission, however, as the Takeaver
Ordinsnce has been gromulgsted to safeguard the interest of
minarity snarsholders, tharefere, the Appicant has an inhearent right
tn- sale ts shares ai compstitive rate and 1o benefit out of s

investmeani.

{xi) The case law relied by the BG refers to all ceses initfated by the
Commission an its own motion, whereas the matter in hand is 2 case
4f first impression where & mingrity shareholeer has apgroached the
Commission to inform it of violations beirg committed by BG under
the Takeover Ordinance, thes, the case law cited on behalf of BG is
clearly distinguishazle.
13. The representatives of the pessons and entities constituting the BG
" i, and ADG as well as UBL alsc appearad before the Commission. They submitiad their

written statemerts and defended the subiect transaction through which the BG

scquired agproximately 20% of the issuac share capital of UBL from the ADG,

15, The Commission kave noted and duly considered tha schmissions
made by Legal Counsel on behalf of the Applicant and representatives of the persons
snd entities constituting the BG snd ADG as well as UBL and also examinad the
docurments appended with the wrilten submissions filed by ths Applicant, BG, ADG

arnd LUBL,

13. The grouncs sgitated by 1ne Apalicant are two-fold. As a preliminary

point, it has heen contented that the Apslicant has filed a Civil Potitjon for Leave to
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Appeal {CPLA) bafore the Hancurshle Supreme Court of Pakistan sgainst tha
ludgment in |CA 290 of 2012 [IC& Jedgment). Then it has been submited that the
Cammission does not have the lagal autharity of power o adjudicate upon and
decide the issuss arising from: [a) the letter dated November 26, 2010 from BG to
the Commissianar {Enforcement); and [b) the representation dated 57 lanuary, 2011
from the Applicant to the Chairman of the Commission, Firally, on merits, the
petitizner basic content is that the provisions of section & of the Takeover Ordihance
regquiring @ puhblic offer ta be made to shareholders other than ADG apaoly to the
acquisition by G of approximately 20% of shares of UBL from ADG, which according

to him has noet been complied.

14. The Commission consigerad the arievances after examining the legsl
provisions and documents on record gnd the gecision of the Cammission on each of

the zhove is as follows:

A. Claim of Applicant for Tling of a CPLA against the ICA judement:

This matter was basically brought to the notice of the Commission by learned
counsel for the Applicant by way of information at the time of nearing verbally after
which he procesded to raise the ather jurisdictional chjections and submissions on
mmerits of the case addrassad helow. However, as of the date of this order, no copy. of
the actual CPLA hes been furnished nor kizs the Commission otherwise received any
notice fram the Honourabie Supreme Court af fillng or listing for hearing of any such
CPLA, The Commission is not aware of aav injunctive order against the presand
precaading nefore it nor of the counsel raprasenting BG and ADG, the ICA Judgment
remains in the field and tha Commission ramalng boaund to comply with tha direction
af the Honourabie Lahore High Sourt in paragraph 13 of the ICA Judgment Lo take-up
the matters, hear ail concermed parties ane decide the same in accordance with law
within 2 period of two mortns from the date of receipt of certified coay thereof.,
Fharefore, in comgliance with direction to the Commission in the ICA Judgmont, wa

now proceed to decide the issues raised during tha hearing:

Pape 8afl 23

hiL%

= F




I =

g%?e SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

SELCP

B. Objection to power, avthority and jurisdiction of the Cammission

On the said issug, the Commissicn is of the considesed oginien that all of these

stands decided and settled in the ICA judgment by learned Diwvsion Banch of the

Lahore High Court. Reproducad below are the portions of the 1CA Judgment:

“11.  Ar this stage, following guestion requires detenmination by this

Court:-Whether theee (s aay restriction on the powers of SECP to exoming o

transaction  invelving suvhstantial cogwisition of shares, i necessary,

o investigate allzgetions of wiolation of Tokeovers Ordinoroe ond poss
&' ohprogriote arasrse

After considering the arguments of the learned counsel for the porties,
exomining the law on the subjsci ond going througn the record, in our
opinioh, the answer to the sfore-noted question has ta be in negotive for the
following recsons:

{ Admittedly, SECFP is o Regulotory Authority and enjovs the requisite
pawers under section 20{4)il, 6fa), ctc, of the SECP Ack, 1997 inter
afla To regulote matters relating to substantial acquisition of shores
and the merger and toke-cver of componiss. It alsa Inter alig enfops
power to take whotever aohion v eoctordonce with law, and is
necessory, W order to enforce and give effect to the Acr {the
Ordinonce, the Law of Insuronce} ar soy other lowe. To our ming the
gxpression any other low includes the Takeavers Ordinonce. In terms

R.‘r' of section 22/b) af the Takeovers Ordinance, the Commission hos the

power o isswe such directives, codes, guidelines, drculars or

notifications, as may be necessory to carry oot the purpose of

Trdingnee and the Rules ond Regulotions mode there-under. further,

the Listed Companies [(Substontiol Acquisition of Voting Share ond

Takeavers) Bequiotions, 2008 empower the Commission to teke action

ggainst any person who contravenss or otherwise fails fo comply with

any ef the provisions of the said Reguistions. We are, therefore, af the
visw that helng the primory reguiatory quthorlty under the SECP Act
as well o5 the Tokeovers Drgingnce, there fs no restriction on the

Commission to deal with the melters agitated by the pordies before T

provided thot its orders ore supported by the relevant low, rules and

reguiptions, are jssued ofter hearing the parties who may be offected
by its orders.  This sobfect olwoys 1o the foct thet such orders ars

fustice-pbla by courts ond guthorities of competent furisdiciion, n

opproprinte proceedings uoder the law,

A .
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N, The basic grigvance of the Appellant os disclased in the petition is ther
the salefpurchose of shores inter-se BG & ADG wos allegedly in
vialation of the Securities and Exchonge Cammission of Pakiston Act,
1897 gnd the Tokeover Ordinonee read with LUsted Componies
fSubstantial Acquisition of VYoting Shores and Tokeovers) Regulations,
2008, As held obove, the Comenission being the primory regulatony
authority in such matters unosr the law hos the requisite powers to
determing such questions in occordance with low.

M. o oview af the foct thot the impugned lettsr jssved by SECP which

furnishied the basis for the petitioner ta chailenge the same before this

c‘ Cowrt, has olready been set aside, the only document left in the field is

the letter sent By BG to SECP and the represeniaiion filed by the

Aopellont.  Soth the said matters directly relote to the regulotory

Juncticns af SECP and hence within its jursdichional parometers.

These will be deemed to be peading bejore SECP and will ke decided

after heoring the portiss for reasons to he recorded in writing in

aocordonce with low.  The interests of the Appellant have alreody

been secursd by the learmed Single Judge by directing that the

acguirers’ shares in UBL shall nrat be fransacted or tronsferred by

respondents Mo. 5, 6 & & acguirers. Further, penaing fresh decision,

status guo with respect to title of the shores of the monogement aof

the target compony hos olse been directed to be muointeined.  We,

therefore, confirm ond reiterate the impugned order passed by the
leprned ludne in Chombers. ™

L. Therefore, the Henourzhle High Court has clearly held that thers is no restriction on
the powers of the Commissior to examine a transactior involving substantial
acnuisition of shares and if necessary Lo investigate ailegations of violatior of the
Fakeover Ordinance and pass necessary orders. The Commission 2njoys the reéguisile
power 13 do so under the SECP Act and there Is no restriction on the Commissian Lo
deal with the matters agitated by the Applizant bafore it. The Honourabls Court was
alsn ot convincad that any arajudice would be caused to the Anplicant by reason of
this matter being refzrrad to the cancerned authority. The Carmurission is of the
opinicn that all perties to the ICA ars bound by the above findings. Additionaily, the
Commission may alse add that now the matter is heing heard and decided by the

aptire Commission as canstituted in accordance with the grovisions of section 3 read
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with section 5 the SECP Act. The other contentions of the Applicant with regard to
the delegation of powers uncer section 27 of the Takeover Ordlnance zlsa lnase
substance and are not applicable or relevant. However, it is clarified that section 27/
of the Takeover Ordinance does nol exprassiy require that thers will be a delegation
of power under that specific section/pravision. Section 27 is merely an enabling
arovisian whizh alows delegation of powers and functions of the Commission
(without spacifying any mede) under the Taksover Ordinance 1o a Commissionar. As
aforpszid, however, even this is not relevant as the entira Commission under Section
5 of the SECE Act has hesrd and decidad this matter. Additionally, the Commissian
alsn note that even otherwise under Section 20{1) of the SECP Act, the
Cammissioner shall ali nave all such powers as may ba necessary to perform its
duties and functions thersunder and urder Section 20{4) regulating substantizl
scquisition of shares and the mergar and take-over of comgpanies in a specific
respansibility and function of the Commissien. Finally, it is aise noted that the
Applicant himsalf made a representation to the Commissioner [Enfarcement) vide
his letter of 5-1-2011 in whizh he himself has askad SECP to “Interverain the mattar,
to protect the Interest of UBL Shareholders, especizlly minority sharghoiders”. A
realy was also sent to the petitioner in resgonse on 14-1-2011. The represantation
by the Applicant himsetl to SECP and his specific request for “Intervantion” is
incomsistent and sits addly with the objection now being ralsed before the
Commission to its power, authority and jurisdiction which in any event has been
desidad in the |CA Judgment 45 explained above, The Commission, therefore, reneis
and rejects the jurisdictional and procedural abjections of the Appiicant which are

devoid of 2ny substance or merit.

i Whethar there has been any wiolstion of the 2002 Ordinance in the case of
acquisition of approximately 20% shares of UBL by BG from ARG.

The hasiz issue on the merits is whether a public ennouncement of offer to acqulire
vating share was requirec to be made under 5ection &(1) of the Taksover Ordinance

i the case of the scouisition of approximessly 20% of shares of LBL by entities
1 '
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farming part of BG fram ADG. The Applicant’s basic contentian s that the concent of
any consortium, 25 per the stance of Bestway, is alien ta provision of the Takeover
Crdinance and the 2008 Regulations made thercunder; the same do not kawve any
legal basis in as much as Bostway group and Aou Dhabi Group are separate and
distinet entities/ individuals holding their sespective holdings. This contention was
claborated before the Commission but the crux of it romained the samea. it was also
contented that Section 3 of the Taksover Ordinance does fob exempt 8
reargznization of shareholding within a Consortium and, tharefare, the requiremeant

of 2 public offer was mandatory in the present case. Learned counsal of the
Applicant a'sa placed reliance on the axpression “persan” in 3ection a[3] to argue
that this implies a singie individual or satity and not any asseciation of or body of
persans, Essentially, according 10 the palitionar each antity must be treated as
sepsrate and its own sharzholding is the only dete ermining factor for accessing
whathar Section 6{1) of the Taksovaer Ordinance is attracted. Afier hesring the
learpad counsel farthe Aaplicant, the Commission asked nim o give his views an the
definitions ol acguirer, contral, parsan acting in concart in Sections 2{al, (c) and (j) of
the Takeover Ordinance, as he did not refer to these during his submissions. In
responsa, the learned counsel of e Applicant reiterated his zhove stance and
stared that these definitions would anly 2aply in case of ambiguity in Section B{1)
anf not otherwise and even if BG and ADG are or may be a corsortium the

rrovisions of Section &(1) stil apgly.

15, ~he Caommission cerefully considered the stance of the petitionsr and is af
the cpinions that in deciding this guestion the following grovisiars of tha Taksover

Crdinance arereievant:

Section 211Ma) of the Takeover Ordingncs stipulates:

“arouirer” means ony person who, airectly of indirectly, acquires or has
praceeded to acquire voting shares In the targel company, ar aeguires or hes
proceeced to ocquire contral of He‘ target compuny, either by himself or
through gy porson Goting (n cancert”,
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section 24 1yc) of the Takeover Ordinarca stipulates:

“cantrol’ includes the right to appoint mgjority of directors or to control
mencnement or policy decisions, exercisable by o person individuolly or
through any person ceoting in concert, directly or indirectly, whether by virtue
of his shareholding, menogement fight, shareholders ogreement, voting
ogreement of stharwise”;

Saction 2(1)(j) of the Takaover Orcinance stipulstes:
“person oeting in concert” meens @ persan wha co-operates with the acquirer
to doguire voting shares ar control of the target company’;

Section 2[2) of tha Takeover Ordinance stipuistas:

*all other expressions vsed but not defined herein sholl have the some
mepnings 05 ore assigned to them in the Securities and Exchange Ordinonce,
18965 (XVI of 1965), ar the Companies Ordinance, 1584 (XU of 1984)."

section 2[1)i} of the Securitics and Exchangs Ordinance, 1569 stigulates:
*merson” includes o Hinde undivided fomily, a firm, an associction or bodv of
individuals, whether incorporogted or not, 0 company and every ather artificial
juridical person;”

Section 3{1ii} of the Takeover Ordinance stipulates:
Crdinonce not to aoply to certain tronsoctions. — (1) Fxceot as provided
otherwize in sub-section (2), nothing contained in this Ordinonce sholi apply
E—
i) sale aof shores in consequence of orivatizotion of a unft oF its
management rights within the meoning of Privotizetion
Commission Grdinance, 2006 (L) of 2000);"

~urther, section 6 of the Tekeovar Ordinance stipuiatas;

“Consolidation of holdings. — (1) No aoquirer, wha hos acgquired more
then twenty-five per cent but less than fiftv-ane per cant of the voting shores
or cantrs! of o listed compony, shall ocquire odditional voting shores or
control unless such goquirer mekes & public oanouncement of affer to ocquire
voting shares or contrel in gocordance with this Drdinanece!

Provided thot such acowirer shall nat be reguired to moke o fresh
public announcement af offer within o pericd of twelve months from the date
of the previous annauncement.

(2} Mg gequirer sholl acguire voting shares jn excess of the quantity
snecifisd in the invitotion of offer mode by such ocguirer and oll additiona! or
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incrementol ooquisition beyond the praceding offer shall be valid anly through
furtier affer.

{3} Nothing in this section apply o o person who hos already acquired
fifty-one percent or more of the voting shore or control in consequence of
matking a public gorcwncement of the offer.”

section 13 of the Geonerzl Clauses Act, 1857 stipulates!

“in ol {Central Acts) ond Reguiations, wniess thera is anything regugnent in

the subject or confext - Words imperting the masculing gender sholl be taresn

to include females, and words in the singular shall include the plieal, ond vica

versa.”
15: e contantion of the Applicant that the definitions in Section 2 should only
be read into $ection B, if there is an ambiguity in that provision, it does not app=al 1o
reason and is also contrary to settled principles of interpretation of statutes, The
Commission canpot atiribule redundancy 1o these provisions of pick and choose
definitions. These have 1o be apalied unifarmly and consistently. The Lagal Counset
of tha Agplicant has failed to convince Lhe Cormmmission that thare is amything
repugnant in the subject or context to justify the Commissior ignoring these
definitions. Therefore, the Commission helds thal the definitions of the expressions
in Sactinn 2 of Takeover Ordinance must ba raad into Section § as and where the
relevant exprassion is employed in arder to ascerain its true messing, scope and

imgart,

16. The Commission notad that Section §{1) employs the expression “acguirer”,
whick apelying the d=finitiors in Saction 2 guoted sbhove, Includes all persons acting
in coneert. The definition of ‘scquirer® is couched n broad terms in that it =iso
employs the expression “directly or indiractly”. 3G and ADG Rave vehemently argued
bafore the Commission that thay are collectively “scquirer” for the gurposes of
Section B and ara “persan acting m concert” interms of the Takeover Ordinance and

in support thereaf have referred 1o the following oocuments anc provisions:
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(i} BE and ADG entered into 2 Sharghoiders Agresment |54) dated 10-9-
2001 to jointly pursue the acquisition of 531% shareholding of BL baing
privatized by the GOP through the BC, The fellowing provisions have
neen refarrad to:

a)  Artiche 2.2 of thae SA provides that the BG and ADG agree to
constitute an Acouisition Team in raspect of the acguisition of
the Eguity Staks.

B]  Article 2.3 of the SA idenzifies the members of the Acguisition
Team.

c]  Article 4.1 of the SA providas that all expensas incurred by the
Acquizition Team zhall be bome egqually by BG and ADG.

d)  Articla 5.2 of the SA envisaged the opening ol a joint expense
accoun: for this purpose which is referred to as the ADG.
Bestway Acquisition Account,

g]  Article 7.1 of the SA provides that UBL shall be managed in
accordance with 115 Articles of Association and the provisions
of tha 54,

f]  Articlke 10,2 of the SA provides that BG and ADG shal
callactively procure that managemant of UBL to prepare =
businass @lan and the budget and submit the same for
approval of the Bozrd of Directors of U3L

(fi) According to 1% Amerdmant to the 54, sxecuted on 4" Seatember,
2002, 8G and ADS agreed, intar alla that BG and ADG shall have ecual
rights in the management of UBL and that tha agpointment of the
Chairman of the Board ang Chict Executive of UBL will be on 2
rivtation basis.

{iii] it has been confirmed to the Commission that thesa provisions remain
in force ano effect.

17 It nas bazn held in dacision dated 13-11-2006 in the matter of United Sugar

Mitis Limited oy the Commissioner (CL/SM} in paragragh 17 and 18 that the test for

persans o be regarded as acting in concert as follows:

“17. A plain reading cf the wgbove definitions shows thot the
following conditions must he met before any persan may be
regarded @5 hawing octed in concert for purpasss of
contravention of the pravislons of the Takeovers Ordinence!

fif The persan cooperores with the coquirer;

fii) Such cooperation is for the scquisition of voting
shares, thot Is, shares in the coplte! of o lisied
company, and
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(i) Suchvoting shares are of the torget company, thet is,
the Nsted compony whose shares ore directly or
indirectly eoquired or Intended o be ocgquired [as
defined in  Zection 2Z{i)fo} of the Tokeovers
Ordinanee),

18. It is obvious that each of the Directors ond ASML is o ‘person”
at e wit-g-wiz the first condition abave. As for conditions (i)
and (i} have, it is gn edmitted position that the Shares are
verting shares of o lsted compaony. Thus, to determine whether
the stotuicry test for ‘person acting in concert’ is satisfied in
the present cose, the only guestin requirlng determinotion is
whether there wos cocperation between ASML ond s
Directors ond (learshore in the mattar of ocquisition of the

Shares by Clearshare.”
13. Aceardingly, the key test is “cooperation” betwssen the parties to acquire
skares of the target company {in this cass UBL), The above guoted provisions of the
Sharehotders Agreement ang the assurance on behslf of BS and ADG that the above
arrangements are still in glace, leave the Commission in no doubt that the BG-ADG
Consortium does indeed constitute “acquirer” for the purposas of Section B as all the
constitueas memiers of this conssétium are “"persons acting in concert” as the
conperation between them to jointly acquire and manage UBL is clearly sstablishad
and documentad. Additionally, it is also relevanl ir this context ihat the Share
Purchase Agreement, dated 19-10-2002 ender which 51% shares of UL wers
scquired on that date by the BG-ADG Consortium refars to the iatter collactively 2s
“tha Purchaser”. 1o other words, it is impticit that even the privatization Commigsion
trezted the BG-ADG Consortivm effectively as a singla purchaszer, A'so, from the
definition of “cantrol™ in Section 2 it is implizit that the framework of the Tskeover
Ordinance resognizes agreements such as shargholdars agreement, The Commission
is, Therefore; unahle to accent the contention of the Agplicant that the concept of
consortia s alizn ta the scheme of Takeaver Ordinance as this would amount to

ignoring the ahovemantionad definitions.

i9. In view of the atove, the Commissicn hoids that the entities and persons

comprising tha BE-ADG Consortium wha joirtly 2nd collectively scquired 31% of
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shares of UBL on 15-10-2002 along with managament contral of UBL constituta
“persons acting in concert” in terms of the Takaowver Ordinance as they cooperated
and acted jointly in tha pursuit of scquiring 51% shares and managemeant control of
LIBL and in view of thea defintians of “scquirer” read with that of “persons acting in
conrert” the BG-ADG Consortium has to e treated and recognized as the “acguirer”
for tha purposes of interpreting and ascartaining appticehility in the present facts of
Section 6[1) of the Takeover Ordinance. In opinion of the Commission, if each
individal or entity is treated as soparate and distinet and the dedinition of "acquirer”
L and “persons acting in concert” are not aoplied it would Tantamount o attributing
redundancy to these provisions. Aiso such an interpretation would open a potential
avenue for circumvention of Section 4, 5 and & of the Takeover Qrdinance as even
where parsons/consortiafgrouns are in actual fact “acting in concert” they would be
anle to claim thal only thelr individual and direct shareholding should be taken into
account. Such an interpretation would in the Commmission’s consicerad apinion lead
to effectively making the Iakeowsr Ordinance gractically redundant and

unenforceablein many circumstances and defzat ity avewed object.

26 At this point the Commission would also refer 1o the decisior of the Agpeliate
Tribunal in Syead Yawar Ali (2010 CLD 262} wharein at page 270 it has been hzld that
U' "Once it is concluded that aspellonts aoted in concert in acguiring the shores then
any subseguent event cannof unds the position prior to thor,  The shares were
goquired by the cppellonts collectively. To saw that eppellonts ocied in their
indzpendent copacity would defeat the very purpase of the definition of “acting in
concert” os given in section 2{1){h)...". The Commission agrass with this fincing of the
Apaellant Tribuna! and is of the opinion that the same applies in the facts and
circumstances of this cese as weil. Onca; it 18 held that the constituent members of
the BG-ADG Consortium zcted in concest and thus acquired 51% voting shares of
LIBL a5 wall 28 management centrol, the legal conseguences thecsnt must fow and

be apnlizd consistently,
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21 I'ne position that emergas from the above analysis and findings is that, from
inception, the BG-ADRG Consortium qua “acguirer” had acouired 51% of the share
capitzl of UBL, The said BG-ADG Consortium/acquirer continues to exist and as
disclosed by BG in its letter also, its collective shareholding in UBL remains exactly
the same both before and after the acquisition of 20% shares. The Commission also
agreas with the conlention of BG-ADG Cansortium that this 20% acguoisition within
the consortium dig fot rasult 0 any change in “controf” of LBL 2nd have not been
ravised even afiar tha transfar of 20% shareholding from ADG to BG. AL this time, it
is alsp rélavant 1o point out that Saction 3011 of the Takeowver Ordinanca (which
cama into force on 35-10-2007) 2o exempts the sale of shares in consequance of
arivatization o7 & unit or its management rights, in the nstant case, frem tha racord
it appears that the 51% shares were soquirsd on 19-20-200¢ undar tha Shara

Purchase Agresment which has bazn filad on behait of 86G.

e Maow the Commission come to the specific language of Secticn 6(1) of the

Takeovar Ordinance which is as follows:

"Moo gequirer, who hos ocquired mare than twenty-five per cent but
fess than fifty-one per cent of the voting sheres or control of o listed campony,
shall gcguire gdditional voting shares or control unless such ooguirer mokes o
aublic anrouncement of aoffer to ooquire voting shgres or contral o
peeordonce with this drdinance:

Provided thot such goguirer shall not be required fo moke a fresh
nuhlic ganauncement of affer within o pericd of twelve manths from the date
af the grevious announcement.”

23, On a plain reading of the above, it follows that Section 6(1) only applies whern
zn “acgisirer” {whick as we have held above includes persens acting in concert) has
acguired fmore than 25% but less than 31% of shares of the target company gnd such
acquirar wisheas to o does acguire “additional voting shares” or “cortrol” of a targst
company. It however, the acquirer {ziang with persons acong in concert) aiready
callectively hoids 51% or more of the voting shares of & targst company andfar if

there is no change in “control” then Section (1] would nat be attratted according 10

N

pr s ;? 1

TOg= 18 20



SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

its piain languzge. Applying this to the case in hand, the Commission find that for the
reasens given above, the “acguirer” in this casa being the BG-ADG Consortium had
crpssed the threshoid of "less than 51%" mentiored in Saction &(1) on 19-10-2002
whan the privatization was concluded and it also gained mansgemant contral of LBL
simuftaneausiy. Moroover, fram the record, it is cigar that UBL is continuing to be
managed and controlied in the same manner 35 it was being immediately prior to
the transfer of 20% sharennlding within the BG-ADG Consortium and 25 such there is
ng "change of control” as contemplated in Scctior @11} read with Saction 2. on Lhe
2002 Crdinance, Accordingly, in the Cammission’s considarad apmion, naither of the
two limbs of 5ection 6{1} in isolation and withaut reference 1o Section 2 and the
position as detarmined from the Sharcholders Agreement and the Share Purchase

Agreemant referred to abave is, therefore, without any farce and &s hereby rejected .

24, As regards, Regulation 14 of the 2008 Regulations, these would orly have
come into play if Section & had bean held to ba applicable, Hence, the submissians in

this regard are §lsn not scceptsd,

-

25, In addition 1o the abeve the Legal Counsel for the Applicant also referred ta
some latters from the COP, State Bank of Pakistan and Karachi Stack Excharnge (o
establish wvinlation of the Tskegver Ordirznce =ad changs of control a5 &
consequenca of the 2% share acquisition. The Commission has sarafully examinad
gach of thess but is nof convinoed that there is sny substance 0 the argumang
aovanced In this regard. [t is also relsvant to note that as neld 0 the 1CA Judgmeant
and alsg Barne out by the 5ECP Aot and Taxeover Drdinance, SECF is the ~egulatory
authority which adminfstars these stetutes zno is the grimeary regulator in such
matters. Tharsfore, the Commissicn is of tha opinion that the jurisdiction o decide
metters covered oy the SECP Aot end Tekegver Ordinance in the first inslance vast in

1 r- ] E::‘.-!T! Frission.
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26.  Accordingly, Tor all of the foregoing reasons, &t is held that in the facts and
cwrcumstances recarded above the acguisition of approximately 20% share of UBL by
84 from its consortium member ADG without making an announcement of public
affer doas not rasult in viglation or breach of the provisions of the 2002 Crdinance.
The malters ramed in the |etter dated 26-11-2010 from Bestway (Holding) Limited ta
SEC? and the regressntation dated 5-1-2011 filed by Asghar Abbas Gardz ars,
therefore, decidad in the :—""Egﬂ terms. Order Accardingty,
Fig o
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